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Troy McNally appeals his conviction in the Superfoourt of Reckless
Endangering First degree (4 counts), Possessiora dfirearm During the
Commission of a Felony (4 counts), and Criminal dflisf (1 count). McNally
challenges the trial judge’s jury instruction omsenable doubt; the trial judge’s
decision to permit the State’s ballistic experttéstify alleging that so doing
violated McNally’s right to confrontation and D.R.E02; and the trial judge’s
exercise of discretion by admitting gunshot resif@&R) evidence when a chain
of custody witness did not testify. Because thal fudge did not abuse his
discretion or commit plain error, WeFFIRM .

FACTS

On the night of January 6, 2007, someone shot.#fucaliber bullets in the
direction of 82 Strawberry Drive, Magnolia, DelawarStacey Smith was visiting
her mother at 102 Strawberry Drive, the house meaxtr. Smith and McNally
dated in the past, and they have two children tegget One bullet struck Smith’s
car. The other three bullets struck the house &t8awberry Drive. Four people
were inside 82 Strawberry Drive that night. Fro6® 1Strawberry Drive, Smith
and her mother heard a loud noise. They wentaeimnd found a bullet hole in
the left front fender of Smith’'s car. In a 91lefghone call, Smith identified

McNally as the shooter and claimed that he triecutoher off the road earlier that



day! No one at the scene saw the shooter or the stowuthicle, although many
people heard loud noises that sounded like firéemscor gunshots. McNally
denied being in the area of the shooting, or pessg®r firing a gun. The police
did not recover a firearm.

The police identified McNally as a suspect basedisnrelationship with
Smith and the alleged driving encounter earliertio® evening of the shooting.
Police found four .45 caliber shell casings on ghreet in front of 82 Strawberry
Drive. They also found three .45 caliber shellimgs in McNally’'s aunt’'s SUV,
which McNally drove the night of the shootifigPolice found GSR residue in that
SUV and on McNally's hands. The State’s ballistiegpert, Carl Rone,
determined that the shell casings found in the oW the street came from the
same gun. Another expert, Elana Foster, testified the evidence found on
McNally’s hands and in his aunt’s SUV was gunslesidue. Foster testified that
GSR on McNally’s hands indicates that he eithexdfia gun, was near a gun when

it was fired, or came into contact with a persowlgect that had GSR on it.

! While they were both driving, McNally allegedlyotioned for Smith to pull over. She

kept driving.

2 His aunt gave the police permission to searctvakicle.



ANALYSIS

l. The Trial Judge Properly Instructed the Jury on the Issue of
Reasonable Doubt.

McNally contends that the trial judge erred in hemsonable doubt jury
instruction. He argues that the trial judge erowsty instructed the jury that it
must be firmly convinced of McNally’s innocence bef acquitting him. Because
McNally did not object timely to the jury instruchs, we review the trial judge’s
instruction for plain errof. An error is plain when it affects the defendant’s
substantial rights, and thus, affected the outcahehe trial? Though the
instruction included superfluous language, thel fudge did not commit plain
error by instructing the jury as he did.

Jury instructions are not grounds for reversalhéyt are “reasonably
informative and not misleading.” Some inaccuracies in jury instructions are

permissiblé. A jury instruction is grounds for reversal onlpere the “deficiency

3 Del. Sup. Ct. R. 8rown v. State897 A.2d 748, 753 (Del. 2006) (internal citation
omitted).

4 Brown, 897 A.2d at 753 (internal citation omitted).
> Floray v. State720 A.2d 1132, 1137 (Del. 1998) (internal citatmmitted).
° d. at 1138.



undermined the ability of the jury ‘to intelligentperform its duty in returning a
verdict.”” All jury instructions are reviewed as a whble.

In this case, the trial judge instructed the jurpart:

Proof beyond a reasonable doubt is proof that egwe firmly
convinced of the defendant’s guilt. Therefore,bi§sed upon your
conscientious consideration of the evidence, yeufiamly convinced
that the defendant is guilty of the crime chargex) should find the
defendant guilty.

If on the other hand, you think there is a realsgmbty or, in
other words, a reasonable doubt that the defendamit guilty, you
must give the defendant the benefit of that douptfinding the
defendant not guilty.

McNally believes that the second paragraph ofitlegruction erroneously
instructs the jury that he can only be acquitteth& jury has a reasonable doubt
that he is not guiltyi.e. if the jury is firmly convinced that he is not gyi While
McNally is correct that a jury need not be firmlgnwinced that defendants are not

guilty before acquitting them:the jury instruction does not explicitly require

McNally’s interpretation.

! Id. (internal citation omitted).

8 Id.

o Mills v. State 732 A.2d 845, 849-50 (Del. 1999) (the State npuste each element of
the charged offendeeyonda reasonable doubt).



In Mills v. State we upheld the exact instructions at issue HefdcNally
concedes that the phrase “reasonable doubt thatldfendant is not guilty” is
permissible because of our holdinghtills v. State”* He contends, however, that
the instruction can be fairly read to require they jto be “firmly convinced” that
McNally did not commit the acts charged in ordemtmjuit him. He claims that
the instruction creates a higher threshold for atagjuthan is constitutionally
permissible’?

McNally misreads the instruction. The instructi@yuires a jury to be
firmly convinced of proobeyonda reasonable doubt before convicting him, not be
firmly convinced of innocence before acquitting hinThus, in order t@onvict
McNally the jury must be firmly convinced of eaclement of the crimes as
charged. Although we do not find plain error i flary instruction, we urge the
Superior Court to reconsider using the expression !, you think there is a real
possibility or, in other words, a reasonable daunhbt the defendant is not guilty”

from their pattern instructions, to prevent anygodial confusion. The resulting

10 Id. at 852 (the sole difference Mills is that the instruction is in one paragraph as

opposed to the two paragraphs of this instruction).
1 Id. at 853 (the jury instruction read as a whole ditlviolate the defendant’s Due
Process rights).

12 Id. at 852 (the definition of reasonable doubt mayimuiose a higher degree of doubt
than the Due Process clause requires for acquittal)



language could be simply phrased “ . . . if youdhawreasonable doubt about the
defendant’s guilt, . . . ."
I. The Trial Judge Properly Admitted the State’s Expert Testimony.

McNally argues that the State’s ballistics exmkd not provide a proper
foundation for his testimony or explain how he ded his expert opinion. By
admitting this expert’s testimony, McNally contertts trial judge violated D.R.E.
702 and McNally’s constitutional right to confromitnesses against him. Because
McNally did not object to the expert’s trial testny, we review the trial judge’s
admission of the expert testimony for plain efror.

A trial judge exercises discretion when deciding admit expert
testimony:* The trial judge is the gatekeeper for experirnesty and must assess
whether the evidence is reliable and relevantA witness may testify as an expert
when qualified as an expert and the trial judgesmheines that the witness has
scientific, technical or other specialized knowledigat will assist the finder of fact

in understanding evidence or in determining a &dssue.*® “Even though an

13 Del. Sup. Ct. R. 8rown v. State897 A.2d 748, 753 (Del. 2008\tartin v. State 1998
WL 985994, at *1 (Del.) (alleged constitutional Mabons are reviewed for plain error when not
objected to at trial).

14 M.G. Bancorporation, Inc. v. Le Beal37 A.2d 513, 522 (Del. 1999).

15 Goodridge v. Hyster Cp845 A.2d 498, 503 (Del. 2004)elson v. State628 A.2d 69,
74 (Del. 1993).

16 Goodridge 845 A.2d at 503.



expert may be qualified to opine within a recogdiz®ld,’ that fact alone does
not automatically guarantee reliable, and there&mhmissible, testimony:® “It is
critical that a trial judge be satisfied that aggneralized conclusions are
applicable to theoarticular facts of the case€® Although preferable, a testifying
expert does not need to recall each detail of hewapplied his generalized
conclusions to the particular facts of the cdse.

The State introduced Delaware State Police focefisgarms examiner,
Carl Rone, to testify that all seven casings wa §om the same .45 caliber gun.
The State proffered Rone as an expert based onrdirsng and 20 years of
experience in the ballistics field. Rone testifthbat he worked in the Delaware
State Police Forensic Firearms Services Unit andop@lly examined the seven
shell casings. Rone also testified about his egleassociations and publications.
The trial judge permitted Rone to testify as aibdls expert. The trial judge did
not make an express finding on, and McNally did mdfject to, Rone’s
gualifications to testify.

McNally takes issue with Rone’s comment that thsirgs had “similar

markings” without explaining how he came to thaihdasion or what that

o Id.

18 Id. (emphasis in original).

19 Delaware v. Fenestergd74 U.S. 15, 19-20 (1985EV'ing Fensterer v. Statd93 A.2d
959 (Del. 1985).



conclusion means to this case. Rone’s opinion evasial because it linked the
shell casings at the scene of the crime with tledl slasings in McNally’s aunt’s
SUV. Rone explained that, during testing, he I|abkat the casings
microscopically at various points on the casingcampare the markings. He
testified that he was 100% certain that the casoagse from the same weapon.
On cross examination, he could not remember whiatkimgs on the casings were
compared in this case or how those markings weicgiarto the particular gun.

The State claims that any lack of recall goesh® éxpert’'s testimony’s
weight and not its admissibility. The State argulest McNally could have
explored the foundation of Rone’s opinion througbss examination. McNally
did ask Rone questions about the locations of tlaekimgs and the types of
markings on cross examination. Rone answered thosstions in terms of how
he typically handles ballistics, because he cooldramember the specifics of this
case. McNally’s cross examination exposed cratyibilssues with Rone’s
opinion.

A. D.R.E. 702

McNally does not contest Rone’s qualificationsistead he argues that
Rone neither divulged the facts upon which he deher applied his principles
reliably to the facts of the case. To admit aneekp testimony, the trial judge

must comply with D.R.E. 702, which states:



If scientific, technical or other specialized knedfe will assist the

trier of fact to understand the evidence or to mheitee a fact in issue,

a witness qualified as an expert by knowledge,l,skiperience,

training or education may testify thereto in thenfoof an opinion or

otherwise, if (1) the testimony is based upon sidfit facts or data,

(2) the testimony is the product of reliable prptes and methods,

and (3) the witness has applied the principlesraathods reliably to

the facts of the casé.
D.R.E. 702 requires the proffered testimony to mevrelevant and reliable
principles and methodolody. This rule does not require that the conclusions
derived from those principles and methods be séieaity valid.?> When the
expert’s application of his principles and methadyl to the facts is challenged,
the trial judge must determine that the expert ‘@asliable basis in the knowledge
and experience of [the relevant] disciplirfé.”

Rone explained the principles and methods thauses when testing

casings for identifiable markings. He explainedttWwhen he tested the casings in
this case he found “similar markings” that led Hionconclude that the casings

came from the same gun. Obviously it would havenbmore persuasive if Rone

could recall how he arrived at his conclusion tiet markings were similar, but

20 D.R.E. 702.
21 Nelson v. State628 A.2d 69, 74 (Del. 1993).

22 Id. at n.6 (citingDaubert v. Merrell Dow Pharmaceuticals, In809 U.S. 579, 593
(1993)).

23 M.G. Bancorporation, Inc. v. Le Beati37 A.2d 513, 523 (Del. 199€@pnternal citation
omitted).

10



we require the principles and methods—not the emnohs to be scientifically
valid?* Thus, we cannot find plain error because Roneedmain his principles
and methodology and applied those principles anthods to the facts. McNally
was able to cross examine Rone on those principled his methodology.
McNally was also able to expose Rone’s lack of itecbon about the application
of the methodology to the facts here.

B. Right to Confrontation

McNally is entitled to anopportunity to effectively confront witnesses
against him. He is not entitled to helpful or effee confrontatiorf> Satisfying
his right to confrontation, McNally had a “full arfdir opportunity to probe and
expose [the testimony’s] infirmities through cr@ssmination, thereby calling to
the attention of the factfinder the reasons foingvscant weight to the witness’
testimony.”® Rone’s inability to recall the basis of his opimiwent to the weight,
not the admissibility, of his testimoriy. It was for the jury to assess Rone’s

credibility.?®

24 Nelson 628 A.2d at 74 n.6 (citinBaubert 509 U.S. at 593).

2 Delaware v. Fenesterged74 U.S. 15, 20 (1985eVv'ing Fensterer v. Statd93 A.2d 959
(Del. 1985).

26 Id. at 22.
27 Id.
28 Id. at 19.

11



Because McNally had the opportunity to cross exanitone we must find
that the trial judge did not commit plain errordymitting Rone’s testimony.

[I. The Trial Judge Properly Admitted the GSR Evidence Because the
State Established the Chain of Custody.

We review a trial judge’s evidentiary rulings faouse of discretioff. We
review whether there is a reasonable probabilig the evidence offered is what
its proponent claims it to B8. Thus, if there is no issue of adulteration or
tampering, we review the trial judge’s ruling fdsuse of discretioft Absent an
abuse of discretion, breaks in the chain of custpalyo the weight rather than the
admissibility of the evidenc®. McNally objected to the GSR evidence because he
contends that the State did not create a propén ofi@ustody.

Detective Donald Christie, Jr. took GSR samplesifiMcNally’s hands at
1:45 AM on January 7, 2007 and took GSR samplasn fitcNally’s aunt's SUV
on January 8, 2007. The police mailed the sampld®.J. Lee Group, a private
Pennsylvania laboratory, for analysis. At R.J. l@®up, employee Michelle

Barry removed the eight vials of samples from toeage locker and placed them

29 Manna v. State945 A.2d 1149, 1153 (Del. 2008).
30 Word v. State2001 WL 762854, at *3 (Del.).
3 d.

32 Id.

12



on the Scanning Electron Microscope (SEM) stageof@rnight analysis. Elana
Foster, the manager of the Forensic Science Depattat R.J. Lee Group, had
previously trained Barry to place the testing itam&umerical order on the SEM
for microscopic analysis. The SEM process is aatamonce it is turned on.
Once testing begins, any tampering with the SEMbmadetected.

At the end of the SEM process, the machine poatanicroimages of the
particles found. To verify the machine’s conclusié-oster and Dave Freehling
each analyzed the evidence separately to verifyesiience of gunshot particles
such as lead and barium.

At trial, Foster testified about the SEM procass|uding Barry’s part, in
which Barry placed the vials on the machine andddrthe machine on. She
testified that she trained Barry. Finally, Fodgstified that there was no reason to
believe that standard operating procedure wasatioivfed.

McNally objected to Foster's assumption that Bagsrgperly placed the
samples on the machine. McNally notified the fialge of a pretrial letter he sent
to the State, demanding thpresenceat trial of all forensic toxicologists and
chemists in this case pursuant to0€l. C.8§ 4332. This demand included Barry,
because she physically touched and handled theermédf The trial judge

concluded that the State established a sufficieaincof custody, because there

33 10Del. C.88 4331-32.

13



was no evidence of a reasonable probability thatyBahandling of the evidence
suggested a breach of protocol that could leadisademtifying or adulterizing the
GSR evidence. The trial judge then admitted thé&k Gt results, and the State
had Foster testify that McNally’'s hands and histauBUV had GSR. Foster
testified that GSR on McNally’s hands meant th#tezi McNally had fired a gun,
was near someone who fired a gun, or touched scan@osomething with GSR.

In chain of custody issues, the party attemptngdmit the evidence must
eliminate possibilities of misidentification andudtération, “not absolutely, but as
a matter of reasonable probabilit{f.” Alleged breaks in the chain of custody are
irrelevant® The evidence does not suggest that Barry misfikshor adulterated
the samples when she put them into the machinat séid, we find perplexing the
State’s assumption that it can unilaterally dectde importance of Barry’'s
involvement in the chain of custody. McNally spgeally demanded Barry’s
presence at trial. As with a Superior Court CriahiRule 16 discovery demand,

the State did not have the discretion to ignore BIR& Section 4332 demarif.

34 Trioche v. State525 A.2d 151, 153 (Del. 1987arcord Demby v. State2008
WL 534273, at *2 (Del.).

= See Guinn v. Stat841 A.2d 1239, 1241 (Del. 2004).
3 10Del. C.8§ 4332(a)(1) (“In a criminal proceeding, the pmsen shall, upon written
demand of a defendant filed in the proceedingsat|5 days prior to the trial, require the
presence of the forensic toxicologist or forensieraist, or any person in the chain of custody as
a prosecution witness.”). The Attorney Generahvaball others, should adhere to mandatory
statutory requirements.

14



The State should strictly comply or seek reliehiroompliance from the Court in
the future. Although we do not condone the Statssumption that Barry’s
presence would have been superfluous and its éatiorrespond to McNally's
pretrial statutory demand for the witness’ appeegarwe do not conclude that
Barry’s described limited involvement in the chaof custody suggests a
reasonable probability of adulteration or tamperifitherefore, the trial judge did
not abuse his discretion by admitting the GSR ewede
CONCLUSION
For the foregoing reasons, WwdFIRM the judgment of the Superior

Court.
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